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KEHOE, J.:

[ 1] Mr. Fidwin Morten is charged with assault causing bodily harm to Uindy Riverd. and
two counts of mischicf. The decision follows the decision concerning the Charier applica-
tion and I will rely on and attach that decision as it provides the tfactual background i this
casc. T will not repeat the entire background in this the decision concerning M Morten's

euilt or innocence.

[2] Basically Mr. Edwin Morten and Ms. Cindy Rivard. the complainant. had been i a
common law relationship for approximately 22 vears. There were three children in the
refationship. however. none were home at the time of the incident.

[3]  Thisis a credibility case and therefore 8. v V.0, applies:
[ [T believe Mr. Morten's evidence [ must acauit:
2) I disbelicve Mr. Morten’s evidence but that evidence has

raised a reasonable doubt. I must acquit:
[T reject the defence evidence. has the Crown proved the
clements of cach offence beyond a reasonable doubt?
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[4]  Letmesay atthe outset that Treject M. Morten's evidence. T {ound vir. Morten 1o be
an evasive witness who. as he stated to the 9-1-1 operator. =T work for a company that |has
some sort ot relationship with the making o] 9-1-1 tapes. [ know what to do.” Mir Morien s
evidence was inconsistent with his statement to the 9-1- 1 operator that “he was ilabbe 5 sted
and had no idea what had taken place in his home™ on the night Ms. Riva ‘tl called i
screamung “help me. help me™ into the phone in the presence of Vi, Morten. During Iu Y-

[ call. one can hear Ms. Rivard and Mr. Morten. according to both versions. in the kitchen
and in the halhway. Ms. Rivard dialled 9-1-1. sereams into the phone “help me. help me”
and then. at some point drops the telephone. but both are audible in the backeround as the U-
[-1 operator calls out. =9-1-17 several times.

[5]  The telephone is hung up and Mr. Morten answers the telephone when ihe J-i-|
operator immediately phoncs‘ back. Mr. Morten answers the telephone and tells the operator
that he has no ideavhy 9-1-1 was cailed or what has happened other than to say wls. Rivard
became upsetwith him after lhc movie. hit him. and he did not know what had brought it on.
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He does eventually say that Ms. Rivard hit him and he defended himset!

[6] When asked it cither party needed an ambulance he states that he does not, e
not mdicate that Ms. Rivard is injured in any wav. He does not relate (o the 9-1-1 tperator
that he had been hit in the mouth and was bleeding. One vwould have caopecied that i us he
testifted at trial. Ms. Rivard had knocked his front tooth out. injured the inside and ouiside of
his mouth and hit him so hard he had swelling and bruising behind the car he wouwld have
mndicated one or some of those injuries (o the 9-1-1 operator as opposcd 1o continuousty ro-
peating he simply did not know what was going on at his house that night, e continues ;
indicate how shocked and surprised he is about what is happening with Ms, Eivard, |
ever. attrial. he testities that he could also hear “mufticd thumping sounds o«
he could not identify. but they certainly felt like blows to a bodyv. [ cerwinly heard those
sounds.” However. he never mentions the “muflled thumping sounds ihat sounded fike
blows to a body™ to the 9-1-1 operator when she asks him several times “where is vourwile
now . He continuoushy tells the 9-1-1 operator that Ms. Rivard is outside. He wlis her tha
he is closing the door to keep the inscets from coming in. and not o ¢ !w fvis, Rivard out.
This would have been at the time that he claims to have “certainiy™ heard the mufiicd 1511111@;';»
mge sounds from outside. When asked ifthis had happened betore, M. Morten savs no. i
is in dircct contrast to his evidence at trial where he savs he had been hit by Vs, Rivard on
previous occasions and they had in fact attended counselling as a result.
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| 7] [ disbelicve Mr. Morten's evidence at trial that he is still in the kitchen \"‘wn Ms. Ri-
vard is heard on the 9-1-1 tape velling “keep away from me™. Mr. Morten states i in th
hall” when he picks the phone up just afier it was hunU up on the 9-1-1 '\)pcl‘uim‘. Hlesates
that Ms. Rivard 1s outside at that time. On the 9-1-1 tape the phone is nearby as Wirs sdoren
and Ms. Rivard can be heard arguing after the phonc is dropped. Ms. Rivard can be heard
velling “keep away from me™ during that part of the argument. well after she had felt the
Kitchen and was going down the hall towards the front door.
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[8] Mr. Morten came across. on the 9-1-1 tape and at trial. as someone who knesy what to
sav. His evidence in chicef sounded artificial and practiced. He even states al one point in
what came across as a practiced recitation. I moved to the other side of the kitchen. still
cmotionally shocked by what had gone on and as { did that she picked up the wireless hund-
set tor our home phone system and which was on the kitchen counter and dialled i e I
assume 9-1-1 and from what I've heard on the 9-1-1 tape my assumption | helicve is correct
and [ think at that point you rcached the beginning of the 9-1-1 call.”

[9] [found his evidence to be without credibility, Hewas manipulative as he claimied he
recatled what Ms. Rivard had changed into that evening as it was not as attractive on her as
what she was wearing earlier in the day. He testified that he was not in the ]; stangry awvhen

hewas contronted with accusations of hiding money. having an aliair. Ms. v w* Wi a
divorce. and knowing that Ms. Rivard had withdrawn at least 528.500.( )(, '
account that afternoon. WM, Morten calmly described his mood as “one of concerin. oie ol
anxiety. but [eertainly didn'tin any way. shape. or form feel any 1hm<> clse other than anxiety

and concern and tsupposce the other thing [ did feclwas the need to explain and ensure that |
could appeasc Ms. Rivard.”™ While simultancously expressing his love for s, 2 I\«nd_ that
hie only wished to appease Ms. Rivard. the defence case was intended (o crabarrass s, Ri-
vard by asking whether she was taking any medication when she testificd. o malke her
the physical abuser in the relationship by leading private and inadmissible hearsay ang L
nallv o lead evidence that she framed Mr. Morten by injuring hersclf’ hw cvening. Iis in-
herently inconsistent that Mr. Morten filed for divoree shorthy after the incident but does not
mtend to divorce her.

[TO]  reject Mr. Morten's evidence entirely and it has not raised a reasonable dount

(117 However. when freview Ms. Rivard’s evidence I eannot (ind that iy of the oilenees
have been proved bevond a reasonable doubt. Ms. Rivard could not say where « :
the 9-1-1 tape she would have been slammed into the wall in the hallway by M
That. in and ofitsell is not fatal. TTowever, when vou listen caretully to the 9-1- 1 ape. us |
have on several occasions. Ms. Rivard’s evidence in court is not credibie. Ws. Fivard main-
tains that the pushing and shoving. that she describes in the kitchen. causes her to becone so
concerned for her safety that she calls 9-1-1. THowever. on the 9-1-1 tape. Ms. Riverd is im-
mediately velling “help me. help me™ followed by tour bangs that sound os though the icle-
phone is striking a counter. Ms. Rivard does not say anything clse even though the @-1-1
operator asks Ms. Rivard to stop screaming. Ms. Rivard can be heard in the background
swearing at Mr. Morten. arguing with Mr. Morten and consistentiy saving “keep away from
me” until the phone line goes dead. Could the assault have happcmd alter the phone fine |

dead and before the call back which is a matter of scconds? Possibly. but Ms. Rivard can
again be heard in the background saying. keep away from me. She is noteryving and scenms
to be outside vet close by as she is again heard on the 9-1-1 as Mr. Morten asks 1 she would
like to speak to the operator. Ms. Rivard does not shout “help me™ or “he slammed my head
into the wall™. or I need an ambulance™. but can be heard calling Mr. Morten “an idiot and
“keep away from me™. Her voice on the tape. when she is heard in the background. is not
consistent with someone who has just had their head slammed into a wall several times.




[12]  Ms. Rivard’s recollection of the details of the cvening was problematic concerning
the details of the assault. Ms. Rivard's evidence concerning the clothes she was wearing a
the time is also inconsistent with the cvidence of Constable Kav., Constable Kay testified
that Ms. Rivard’s blue floral t-shirt was torn down the middic in the [tont. Ms. Rivard’s evi-
dence is that she has the clothing at home and is still wearing the t-shirt.

[13]  Thercwas no cvidence concerning the damage. ifany. to the telephone. The evidence
on the 9-1-1 tape does not show that Mr. Morten was preventing Ms. Rivard front use of the

phone. In fact. he offers Ms. Rivard the telephone in order that she can speak (o 9-1-1. s,
Rivard's response is “keep away from me.”

- Similarly. even though there is evidence ol a hole in the wall in the hali way. Thavea

)
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reasonable doubt that Mr. Morten caused that hole to be made.

[15]  Therefore. as aresult ol the problems with Ms. Rivard's evidence. | have g reasonalile
doubt on all charges.

[16]  Basically. I have two versions and 1 do not believe cither. 1 1ind that neither witness
was credible or reliable. and T must therefore acquit Mr. Morten on all charges,
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